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The three-step test under the TRIPS Agreement and the specific exceptions and limitations permitted by the Berne Convention – Its role under the WIPO Copyright Treaty (WCT) and in the draft text of an instrument/treaty on exceptions or limitations for the visually impaired
Dr. Mihály J. Ficsor
I.  Erroneous allegation according to which the specific exceptions to and limitations of exclusive rights permitted in the Berne Convention are not subject to the three-step test under Article 13 of the TRIPS Agreement   
Recently, there have been a number of misleading and even erroneous assertions regarding the scope of application of the three-step test. For example, one article entitled “Copyright Limitations and Exceptions: What Does the Secret TPPA Text Say?” has posited the following:

“Not all Berne exceptions are subject to the 3-step test: Articles: 2(4,7), 2bis, 10, 11, 11.bis(2-3), 13(1-2) and the Appendix are not subject to the 3-step test, and neither are the first sale doctrine (Article 6 of the TRIPS) or the control of anticompetitive practices in contracts (Article 40 of the TRIPS).”
 

This statement, to the extent that it could have been relevant (if it were right), is wrong – and, to the extent that it may be regarded right, it is irrelevant from the viewpoint of the issue it intends to address (namely, whether or not the specific exceptions and limitations permitted under the Berne Convention are subject to the three-step test under Article 13 of the TRIPS Agreement).      

First, let us take first those provisions of the Berne Convention and the TRIPS Agreement in respect of which the above-quoted statement is irrelevant from the viewpoint of the issue it tries to cover:   

Articles 2(4) and (7) and 2bis(1) of the Berne Convention and Articles 6 and 40 of the TRIPS Agreement – for various reasons – do not regulate the question of whether certain exclusive rights must be granted as provided in those treaties or whether their application may be excluded by exceptions or may be limited (and, if it may be, under what conditions).
 Therefore, since the subject matter of these provisions is different from the subject matter of Article 13 of the TRIPS Agreement, in this respect, the above-quoted statement is irrelevant; it tries to respond to a question that does not and cannot emerge. (Several such kinds of artificial questions may still be invented and then answered. For example, it might be stated in a similar manner that the provisions on the obligation to grant national treatment, on the principle of formality-free protection, or on the term of protection are not subject to the three-step test. Of course, they are not since the subject matter of Article 13 does not relate to these issues either.) 

As regards Article 6 of the TRIPS Agreement, it only states the non-applicability of the WTO dispute settlement mechanism concerning the issue of exhaustion of rights. It is not a substantive provision from the viewpoint of the question of the applicability or non-applicability of the three-step test.   

Article 40 of the TRIPS Agreement is not about exceptions to or limitations of exclusive rights either. So much it is not that its application may only emerge where, in a national law, an exclusive right is granted without an exception or limitation and where, thus, on the basis of the right licenses may be granted. Article 40 addresses the issue of possible abusive licensing practices in the exercise of existing exclusive rights.   

Finally, although it may be said that the Appendix to the Berne Convention is not subject to the three-step test, such an isolated statement would be misleading since it does not respond to the question of whether or not the obligations to protect the exclusive rights as provided in the Convention include the obligation to subject the exceptions to or limitations to the three-step test as provided in Article 9(2) of the Convention and Article 13 of the TRIPS Agreement. The provisions on the three-step test do not leave room for any doubt whatsoever that the obligation to make provision for the protection of those rights also include such an obligation regarding the three-step test. The Appendix to the Berne Convention does not contradict this; it only includes transitional provisions for a (developing) country which is still unable to fulfill these obligations. Article I(1) of the Appendix determines for what a country such transitional provisions may be applied; namely “a developing county… which, having regard to its economic situation and its social or cultural needs, does not consider itself immediately in a position to make provision for the protection of all the rights as provided for in this Act” (the 1971 Paris Act of the Convention; emphasis added). 

Thus, in respect of the above-discussed provisions of the Berne Convention and the TRIPS Agreement, the statement quoted above is irrelevant from the viewpoint of the issue it tries to address; namely, the question of what limitations and exceptions to which exclusive rights are subject to the three-step test under Article 13 of the TRIPS Agreement. As far as the limitations provided in the Appendix to the Berne Convention are concerned, they are only applicable as transitional norms in those countries which are still unable to fulfill their obligations to grant copyright protection as prescribed in the Berne Convention (which in the WTO-TRIPS context, corresponds to the special transitional treatment applied in favor of LDCs under Article 66 of the Agreement.)    
In contrast, Articles 2bis(2) and (3), 10, 10bis, 11bis(2) and (3) and 13(1) and (2) of the Berne Convention contain provisions on exceptions to or limitations of exclusive rights and the so called “minor exceptions” also mean such exceptions. These “exceptions and limitations to exclusive rights” are subject to the three-step test under Article 13 of the TRIPS Agreement. Any other possible exceptions of or limitations to the right of reproduction are also subject by the test both by virtue of Article 9.1 of the Agreement – prescribing compliance with Article 9(2) of the Berne Convention – and under the general provision of Article 13. 

Under the following titles, it is discussed more in detail for what reasons this is the case, for what reasons the same principles are applicable for Article 10 of the WCT on “Limitations and Exceptions” and how the three-step test is supposed to be applied for the specific exceptions and limitations in favor of visual impaired persons (VIPs) foreseen in the draft WIPO accessible-format instrument.            
II. Article 13 of the TRIPS Agreement and its interpretation in accordance with  the Vienna Convention on the Law of Treaties: the specific exception to and limitations of exclusive rights under the Berne Convention are also subject to the three-step test 
Article 13 of the TRIPS Agreement reads as follows:

Members shall confine limitations or exceptions to exclusive rights to certain special cases which do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the right holder.

The TRIPS Agreement (in accordance with the consistent practice of the WTO dispute settlement panels and the Appellate Body) has to be interpreted in accordance with the relevant provisions of the Vienna Convention on the Law of Treaties (hereinafter: the Vienna Convention).
 The basic rule of interpretation may be found in Article 31.1 of the Convention according to which “[a] treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.”  

From the viewpoint of the question of whether or not the exceptions to and limitations of the above-mentioned exclusive rights specifically provided in the Berne Convention are subject to the three-step test, the interpretation of the expression “shall confine limitations or exceptions to exclusive rights” is the decisive (the rest of TRIPS Article 13 provides for the three cumulative criteria of the test and does not concern the issue of the exceptions to and limitations of rights where the text is to be applied).

The WIPO Glossary of Copyright and Related Rights Terms contains definitions of these terms. 

Under the definition of the Glossary, an exclusive right is “[a] right that is enjoyed by the owner of copyright or related rights,… on the basis of which the owner of rights – and nobody else – may perform a certain act and may authorize or prohibit the performance of that act by others.” The text of the Berne Convention itself identifies the “exclusive rights” using this very expression in respect of the rights of reproduction, distribution (where also explicitly provided), translation, adaptation, public performance, broadcasting and other forms of communication to the public. 
 
The Convention does not define “limitations and exceptions,” but the WIPO Glossary offers the following definitions (which also follow from the ordinary dictionary meanings of the words):
[T]he expression “limitations and exceptions” covers all kinds of free uses, non-voluntary licenses, as well as other possible limitations (such as subjecting the right to obligatory collective management).  “Free uses” means cases where, in spite of some general provisions granting an exclusive right or a right to remuneration, exceptionally, there is no need for authorization and even for payment of remuneration, while the term “non-voluntary licenses” covers both statutory licenses and compulsory licenses –“statutory license” meaning a direct permission granted by the law, and “compulsory license” meaning an obligation of the rights owners, under the law, to grant licenses, both against payment.  On this basis, free uses, due to their exceptional nature, may be referred to as “exceptions,” and “non-voluntary licenses,” as well as subjecting the exercise of rights to obligatory collective management, may be called “limitations” (since, in their case, copyright and related rights are “limited” to a mere right to remuneration or to a share from the remuneration collected by a collective management organization).
 

That is, in the case of an exception, the rule on the protection of the exclusive right concerned is not applicable at all (no authorization is needed and there is no obligation to pay remuneration), while in the case of a limitation, a right that is originally granted as an exclusive right is limited in a certain manner (in general, by eliminating or limiting its exclusive nature but still maintaining it a reduced form of a right to remuneration) but in that limited manner it is still applicable. 

In view of the meaning of these terms, the only question that may still have to be answered is this: which are the “exclusive rights” mentioned in the expression “shall confine limitations or exceptions to exclusive rights” (under the three-step test)?  To this question only one reasonable answer may be given: since there is no adjective or adverb added to this term that would qualify it or limit its meaning and scope, it means all exclusive rights the protection of which is an obligation under the copyright provisions (Article 9 to 12) of Part II, Section 1 of the TRIPS Agreement appearing before Article 13. It means the exclusive right of rental provided in Article 11 and the exclusive rights provided in Articles 1 to 21 of the Berne Convention the protection of which is also an obligation of WTO Members under Article 9.1 of the Agreement. 
 (Although Article 11 of the Agreement does not identify the rights as an „exclusive right,” it does use the expression: “right to authorize or to prohibit [commercial rental],” which means that the right of rental provided in it is an exclusive right similarly to the exclusive rights explicitly provided as such in the Berne Convention.) 
It is worthwhile pointing out that the right of rental is the only newly introduced exclusive right in the copyright provisions of the Agreement. This fact shows how much untenable and unfounded any theory might to suggest that the term “limitations or exceptions to exclusive rights” mentioned in Article 13 only means limitations of or exceptions to the exclusive rights that are newly provided in the copyright provisions of the Agreement (and not in the Berne Convention to be complied with by virtue of Article 9.1 of the Agreement) and that thus the three-step test only applies to such exclusive rights. Such an allegation would be a grammatical nonsense since there are no exclusive rights that are newly provided in the copyright provisions of the Agreement, but only one single exclusive right.          

Therefore, from the ordinary meaning of the text of Article 13 of the TRIPS Agreement (on which, under Article 31.1 of the Vienna Convention, its interpretation is to be based), it follows that all possible exceptions to or limitations of the exclusive rights provided in the Berne Convention – as listed above – are subject to the three step test. There is nothing in the relevant provisions of the Vienna Convention (Articles 31 and 32) on the basis of which any reasonable doubt might emerge in this respect.       

III.  WTO dispute settlement report on the application of Article 13 of the TRIPS Agreement for specific Berne exceptions and limitations: the specific exceptions to and limitations of exclusive rights under the Berne Convention are also subject to the three-step test     
The issue of the scope of application of Article 13 the TRIPS Agreement – in particular the question of whether or not the exceptions to or limitations of the exclusive rights under the Berne Convention are subject to the three-step test – has been dealt with in the framework of the WTO dispute settlement mechanism. 

The report of the panel addressing this issue includes the following unequivocal statement:   

We conclude that Article 13 of the TRIPS Agreement applies to Articles 11bis(1)(iii) and 11(1)(ii) of the Berne Convention (1971) as incorporated into the TRIPS Agreement, given that neither the express wording nor the context of Article 13 or any other provision of the TRIPS Agreement supports the interpretation that the scope of application of Article 13 is limited to the exclusive rights newly introduced under the TRIPS Agreement.
 (Emphasis added.) 

In the context of the concrete dispute, the issue was whether or not three cumulative conditions of the three-step test Article 13 of the Agreement are also applicable to the limitations or exceptions to the exclusive rights provided in Articles 11bis(1)(iii) and 11(1)(ii) of the Berne Convention. 

This inevitably concerned the general question of whether or not Article 13 only applies to the newly introduced rights (more precisely, the only newly introduced right as discussed above) under the TRIPS Agreement or to all exclusive rights that WTO Members must provide under the copyright provisions of the Agreement.  By virtue of the provisions Vienna Convention on the interpretation of international treaties, the WTO panel was not supposed to give any answer other than what it correctly has given: the exceptions to or limitations of exclusive rights provided in the Berne Convention are also subject to the three-step test under Article 13 of the TRIPS Agreement.

IV. WIPO study on the implications of the TRIPS Agreement on WIPO-administered Treaties prepared at the request of the General Assembly: the three-step test under in Article 13 of the TRIPS Agreement is an interpretation tool for the correct application of the specific exceptions to and limitations of exclusive rights provided for in the Berne Convention     

The General Assembly of WIPO, in its September/October 1994 session, decided that “… the International Bureau should prepare studies on the implications of the said [the TRIPS] Agreement on the treaties administered by WIPO.”

The study prepared by the International Bureau as requested by the General Assembly – after having quoted Article 13 of the TRIPS Agreement – contains the following statement on its application for the exceptions to and limitations of exclusive rights provided in the Berne Convention: 

50. The Berne Convention contains a similar provision concerning the exclusive right of reproduction (Article 9(2)) and a number of exceptions or limitations to the same and other exclusive rights (see Articles 10, 10bis and 14bis(2)(b)) and, it permits the replacement of the exclusive right of broadcasting, and the exclusive right of recording of musical works, by non-voluntary licenses (see Articles 11bis(2) and 13(1)).

51. None of the limitations and exceptions permitted by the Berne Convention should, if correctly applied, conflict with the normal exploitation of the work and none of them should, if correctly applied, prejudice unreasonably the legitimate interests of the right holder.

52.   Thus, generally and normally, there is no conflict between the Berne Convention and the TRIPs Agreement as far as exceptions and limitations to the exclusive rights are concerned.

These statements reflect two things: first, an implied recognition that Article 13 of the TRIPS Agreement is applicable for the exceptions to and limitations of the exclusive rights under the Berne Convention and, second, that the three-step test is an interpretation tool to guarantee the correct application of those exceptions and limitations. 

V.    Authoritative commentaries on the international copyright treaties: the specific exceptions and limitations of the exclusive rights permitted in the Berne Convention are also subject to the three-step test under Article 13 of the TRIPS Agreement      

Daniel Gervais’s book on the TRIPS Agreement (after having listed the exceptions and limitations provided in Berne Articles 2bis(2), 9(2), 10(1) and (2) and 10bis (1) and(2) and having referred to the “minor exceptions”):
When these exceptions are invoked, they may from now on be submitted to the general test of Art. 13, which should be interpreted on the basis of Art. 9(2) of the Berne Convention. This view was confirmed by the Panel's decision in United States-Section 110(5) of the US Copyright Act.
 (Emphasis added.) 

WIPO Guide on the WCT in comparing TRIPS Article 13 with WCT Article 10:

Article 13 of the TRIPS Agreement has taken over the three-step test and extended its scope to exceptions and limitations from the right of reproduction to any rights under copyright…  The really new element in Article 13 of the TRIPS Agreement consists in its general applicability to all rights under copyright.  This means both those rights which are provided for under those Articles of the Berne Convention which have been incorporated into the Agreement by Article 9.1, and any new right provided for by the Agreement itself (which practically only means the right of rental).  There is quite a general agreement on what impact Article 13 may have on the application of exceptions and limitations provided for in the Berne Convention and incorporated, by reference, into the Agreement.  Article 13 is regarded as an interpretation tool which does not extend or restrict the applicability of those provisions, but which guarantees an appropriate interpretation thereof, excluding any possibility for a conflict with a normal exploitation of works and for any unreasonable prejudice to the legitimate interests of owners of copyright.
 (Emphasis added.) 
Martin Senftleben’s book on the three-step test (stressing that, although Article 13 is considered frequently as an interpretation tool, it is a better characterization that it has an additional safeguard function in respect of specific Berne exceptions and limitations):

The additional safeguard function emerged in the course of the three-step test's development in international copyright law… It is a feature of article 13 TRIPs and article 10(2) WCT concerning the exclusive rights of the Berne Convention. When a limitation on these rights already complies with the prerequisites set forth in the Convention itself, the three-step test must additionally be observed…

When understood in this sense, the additional safeguard function can help to clarify the scope of those provisions of the Convention, the open wording of which offers a gateway for the criteria of the three-step test… In article 10(1) BC, for instance, quotations from a work are permitted 'provided that their making is compatible with fair practice'. Similarly, article 10(2) BC allows the utilisation of works for teaching purposes 'provided such utilisation is compatible with fair practice'. These rules referring to 'fair practice' can be concretised with the help of the three-step test. In particular, the prohibition of an unreasonable prejudice to the author's legitimate interests may serve as a useful basis for the necessary balancing of interests. A similar field of application is opened by the implied limitations of the Berne system. The conceptual contours of the so-called 'minor reservations doctrine', for instance, may be drawn more precisely with the help of the three-step test.
The possibility to consult the three-step test in order to clarify certain provisions of the Berne Convention has inclined commentators to speak of the additional safeguard function as a mere interpretation tool.624 Although this qualification, in principle, appears correct because the three-step test is barred from extending or reducing the scope of Berne provisions by the agreed statement which accompanies article 10(2) WCT, it may nevertheless be misleading. It obscures the fact that a real accumulation of conditions takes place in cases where the wording of the Berne provisions may be concretised by the three-step test. The three criteria of the test must then be observed just like the conditions set out in the relevant provision of the Berne Convention itself and, therefore, are more than a mere interpretation tool.
 (Emphasis added.) 

Sam Ricketson’s and Jane Ginsburg’s book on the Berne Convention and other copyright treaties (after having stated that “with one qualification discussed below,
 the three-step test in article 13 of the TRIPs Agreement simply replicates the three-step test,”
 emphasizing that the specific Berne exceptions and limitations are also subject to the test to be applied “cumulatively”): 

As noted above, article 13 of the TRIPs Agreement applies to other 'exclusive rights' apart from reproduction that are protected under articles 1 to 21 of Berne, namely translation (article 8), public performance (article 11), broadcast​ing and other communications (article 11bis), public recitation (article 11ter), and adaptation (article 12). It also applies to rights that are protected expressly under the 
TRIPs Agreement itself, in this instance the limited rental right under article 11. In addition, it must be read together with the other limitations and excep​tions allowed under Berne, some of which apply to reproduction as well as other exclusive rights.
… 

…[T]he fact that both provisions were adopted at the same time as part of the TRIPs Agreement indicates that both are to be applied cumulatively, and that an exception that is made under national law will need to comply with both articles (this will only be of relevance for TRIPs compliance, not compliance under Berne).
 (Emphasis added.)  

Silke von Lewinski’s book on international copyright law (qualifying the function of the three-step test cumulatively applicable with the specific Berne limitations and exceptions as an “interpretation rule” and as a “safety net”):     

The Berne Convention provides a set of limi​tations of, and exceptions to, the minimum rights contained therein… These limitations and exceptions also apply as part of the TRIPS Agreement on the basis of the compliance clause… The role of Article 13 of the TRIPS Agreement is, first, to provide conditions for permitted limitations and exceptions regarding the TRIPS minimum right not covered by the Berne Convention (ie the rental right). Secondly, it provides what could be called a 'safety net' against too broad an interpretation of the Berne limitations when applied in the framework of the TRIPS Agreement. For example, where a national provision limits the broadcasting right in respect of news reporting, it only complies with the TRIPS Agreement if both the conditions of Article 10bls of the Berne Convention (as referred to in Article 9(1) phrase 1 of the TRIPS Agreement) and also the three conditions of Article 13 of the TRIPS Agreement are fulfilled.

Where limitations and exceptions under the Berne Convention cumulatively apply with Article 13 of the TRIPS Agreement, the latter functions as an inter​pretation rule with respect to the former.
 (Emphasis added.)

VI. Article 10 of the WCT and its interpretation under the Vienna Convention:  not only the possible exceptions to or limitations of the newly recognized or clarified exclusive rights but also the specific exceptions and limitations permitted under the Berne Convention are subject to the three-step test  

Article 10 of the WCT reads as follows:

 (1) Contracting Parties may, in their national legislation, provide for limitations and exceptions to the rights granted to authors of literary and artistic works under this Treaty in certain special cases that do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the author.
(2) Contracting Parties shall, when applying the Berne Convention, confine any limitations or exceptions to rights provided for therein to certain special cases that do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the author.

As regards Article 13 of the TRIPS Agreement, it is on the basis of the application of the interpretation rules of the Vienna Convention that it may be found – as the only possible correct interpretation – that not only the possible exceptions to or limitations of the only newly provided right (the right of rental) but also the specific Berne exceptions and limitations are subject to the three-step test. In the case of Article 10 of the WCT, less interpretative analysis is needed since its two paragraphs make it crystal-clear that the three-step test provided in them apply both to any possible exceptions to or limitations of the newly provided or clarified exclusive rights in the WCT (paragraph (1)) and to the specific exceptions or limitations permitted in the Berne Convention. 
In view of the interpretation rules of the Vienna Convention, no reasonable interpretation of WCT Article 10(2) is possible other than what is in accordance with the unequivocal provision thereof: “Contracting Parties shall, when applying the Berne Convention, confine any limitations or exceptions to rights provided for therein to certain special cases that do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the author.” The “shall” language indicates that an obligation of the Contracting Parties is involved. The text makes it clear that the obligation relates to the application of the rights provided in the Berne Convention (not only some of them but all rights). And the provision does not allow any doubt whatsoever that the obligation consists in confining any limitations of or exceptions to those rights (not only some of them but any possible limitations or exceptions) to special cases subject to the two further specific conditions of the three-step test.           

An agreed statement has been adopted concerning Article 10 of the WCT which reads as follows: 

It is also understood that Article 10(2) neither reduces nor extends the scope of applicability of the limitations and exceptions permitted by the Berne Convention.

This agreed statement – since it relates to the text of the Treaty as provided in Article 10(2) – on the basis of the principle of “effectiveness” of treaty interpretation (which also follows from the obligation of bona fide interpretation by virtue of the fundamental interpretation rule laid down in Article 31.1 of the Vienna Convention), cannot be interpreted as contradicting Article 10(2). It cannot serve as a basis for any interpretation according to which a Contracting Party of the WCT, when applying the specific Berne exceptions and limitations, would not be obligated to submit them to the three-step test.      

The only possible interpretation is that the specific Berne exceptions and limitations are subject to the three-step test as unequivocally provided in Article 10(2) of the WCT and, that in that respect, the test is to be applied as an interpretation tool the same way as TRIPS Article 13 applies. As stated in the above-quoted WIPO study prepared at the request of the WIPO General Assembly concerning the similar provision of Article 13 of the TRIPS Agreement, if the specific Berne exceptions and limitations are correctly applied, they must be in accordance with the three-step test.
 The function of the application of the three-step test concerning the specific Berne exceptions and limitations is to make it sure that they are applied in that way.          

Accordingly, Contracting Parties of WCT are obligated to apply any exceptions to or limitations provided on the basis of the Berne Convention (as specific exceptions or limitations or by virtue of Article 9(2) of the Convention) or in respect of any newly recognized or clarified right under the WCT in accordance with the three-step test as an interpretation tool. Any provision for and application of any of those exceptions or limitations that would not also fulfill the cumulative conditions of the three-step test would be in conflict with the provision of Article 10(2) according to which any such exceptions or limitations must be in accordance with the test. 
Otherwise, this follows not only from the obvious provisions of Article 10 of the WCT but also from the fundamental principle consistently applied by the 1996 Diplomatic Conference according to which in respect of those aspects which were considered during the TRIPS negotiations and in respect of which certain provisions have been included in the TRIPS Agreement or otherwise consensus was reached, the WCT (and the WPPT) should be in accordance with the Agreement.
     

The WIPO Guide on the WCT, of course, reflects this correct interpretation:

The coverage of the entire Article 10 of the WCT is similar to that of Article 13 of the TRIPS Agreement, in the sense that it also extends to all rights under copyright.  However, while the latter consists of one single provision which is applicable for both those rights which have been incorporated from the Berne Convention and the new right – the right of rental provided for in it, Article 10 of the WCT is composed of two paragraphs which seem to be intended to have different coverage. 
… In fact, there is an overlap between the two paragraphs of Article 10. Paragraph (1) covers all “the rights granted to authors of literary and artistic works under this Treaty”; that is, both those provided for in the provisions of the Berne Convention, and incorporated into the Treaty by reference, and those which are new in comparison with the minimum obligations under the Berne Convention.  This is so since the rights provided for in the provisions included by reference are also granted under the Treaty.  For this reason, in fact, paragraph (2) of the Article – which restates the “three-step test” exclusively in respect of the rights based on the provisions of the Berne Convention incorporated into the Treaty – seems unnecessary… This overlap with the redundancy created by it, however, does not create any substantive problem, since the result of the joint application of the two provisions of Article 10 is similar to the case of the TRIPS Agreement:  the “three-step test” – with the same conditions as under Article 9(2) – is extended to all rights under copyright.
 (Emphasis added.)  

So do the two treatises containing detailed commentary on the WIPO “Internet Treaties” (the WCT and the WPPT): 

Unlike Article 10(1) WCT, Article 10(2) WCT applies exclusively to limitations of
or exceptions to 'the rights provided for’ in the Berne Convention when applying the latter, and not to those in the WCT… 
Article 10(2) WCT is in this sense very similar to Article 13 TRIPs Agreement. The WCT, just like the TRIPs Agreement, builds upon the Berne Convention. Both Treaties do not derogate from existing obligations under the Berne Convention - both specifically require compliance with Articles 1-21 Berne 
Convention, and both are special agreements within the meaning of Article 20 Berne Convention. Article 10(2) WCT follows the logic of Article 13 TRIPs Agreement by submitting the rights of the Berne Convention to the same scrutiny of the three-step test as it has chosen in Article 10(1) WCT to apply to the rights which it grants itself to authors…

Article 10(2) WCT obliges Contracting Parties of the WCT to apply the three-step test to 'any' limitations of and exceptions to the rights provided for in the Berne Convention. The provision applies both to limitations and exceptions explicitly contained in the Berne Convention as well as to others, which are implied without being listed there…
[T]he cumulative effect of the two paragraphs of WCT Article 10 is similar to the effect of the single provision of TRIPS Article 13. From this, it follows that their impact –  and, in particular, that of paragraph (2) [of WCT Article 10] which ad​dresses exactly this issue – on the application of the provisions of the Berne Convention concerning exceptions and limitations as incorporated into the Treaty by Article 1 (4) thereof, is also supposed to be similar. That is, Article 10 – and, in particular, its paragraph (2) – is an interpretation tool.

As well as Martin Sentfleben’s book specifically devoted to the analysis and interpretation of the international (and EU) provisions on the three-step test. Since Senftleben – on the basis of the fact that the effect of TRIPS Article 13 and WCT Article 10 is practically the same – sums up his position in parallel on both provisions, what is quoted above in connection with TRIPS Article 13 has to be quoted here too with more emphasis on Article 10(2):

The additional safeguard function emerged in the course of the three-step test's development in international copyright law… It is a feature of article 13 TRIPs and article 10(2) WCT concerning the exclusive rights of the Berne Convention. When a limitation on these rights already complies with the prerequisites set forth in the Convention itself, the three-step test must additionally be observed…
When understood in this sense, the additional safeguard function can help to clarify the scope of those provisions of the Convention, the open wording of which offers a gateway for the criteria of the three-step test… In article 10(1) BC, for instance, quotations from a work are permitted 'provided that their making is compatible with fair practice'. Similarly, article 10(2) BC allows the utilisation of works for teaching purposes 'provided such utilisation is compatible with fair practice'. These rules referring to 'fair practice' can be concretised with the help of the three-step test. In particular, the prohibition of an unreasonable prejudice to the author's legitimate interests may serve as a useful basis for the necessary balancing of interests. A similar field of application is opened by the implied limitations of the Berne system. The conceptual contours of the so-called 'minor reservations doctrine', for instance, may be drawn more precisely with the help of the three-step test.
The possibility to consult the three-step test in order to clarify certain provisions of the Berne Convention has inclined commentators to speak of the additional safeguard function as a mere interpretation tool.624 Although this qualification, in principle, appears correct because the three-step test is barred from extending or reducing the scope of Berne provisions by the agreed statement which accompanies 
article 10(2) WCT, it may nevertheless be misleading. It obscures the fact that a real accumulation of conditions takes place in cases where the wording of the Berne provisions may be concretised by the three-step test. The three criteria of the test must then be observed just like the conditions set out in the relevant provision of the Berne Convention itself and, therefore, are more than a mere interpretation tool.
 (Emphasis added.)

VII. The three-step test and the proposed WIPO instrument/treaty on exceptions or limitations for the visually impaired
The latest known version of the draft WIPO instrument/treaty on exceptions or limitations for the visually impaired having – produced by the 25th session of the WIPO Standing Committee on Copyright and Related Rights (SCCR) held in Geneva from November 19 to 23, 2012 –    in its Article C(1) contains provisions on exceptions to or limitations of the rights of reproduction, distribution and making available to the public and as square bracketed alternatives also concerning the right of public performance (and as double square-bracketed alternative concerning the right of translation).

By virtue of the various relevant international treaties, the exceptions to and limitations of these rights are subject to the three-step test; in respect of the right of reproduction, under Article 9(2) of the Berne Convention, Article 13 of the TRIPS Agreement and Article 10 of the WCT; in respect of the right of public performance and the right of translation, under Article 13 of the TRIPS Agreement and Article 10 of the WCT; and, in respect of the right of distribution and the right of making available to the public, under Article 10 of the WCT (although these rights may – fully or partly – be deduced also from certain rights recognized in the Berne Convention
 and, thus, the exceptions to or limitations concerned may also be regarded to be subjected to the three-step test under Article 9(2) and Article 13 of the TRIPS Agreement, respectively).

Therefore, in order to ensure that the proposed instrument/treaty operates in accordance with the said international treaties, the specific exceptions and limitations provided in it should also be subject to the three-step test.

-.-.-.-.-.-.-.-.-

�  At � HYPERLINK "http://keionline.org.node/1451" �http://keionline.org.node/1451� on the website of Knowledge Economy International (KEI); author: James Love (hereinafter: KEI article).


� The said Berne provisions permit to the countries of the Berne Union to exclude certain specific categories of works from the copyright protection provided under the Convention in general. Consequently, in respect of those works, since the Convention does not apply to them, the very question of what exceptions to or limitations of the exclusive rights provided in the Convention – and under what conditions – may be applied “by definition” cannot emerge. This means that, although the statement according to which these provisions are not subject to the three-step test is true, it is completely irrelevant from the viewpoint of the whether or not the specific exceptions and limitations provided under the Berne Convention are subject to Article 13 of the TRIPS Agreement. 


 


�  In particular Articles 31 and 32 which read as follows:


Article 31. General rule of interpretation


1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.


2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes:


 (a) any agreement relating to the treaty which was made between all the parties in connexion with the conclusion of the treaty;


 (b) any instrument which was made by one or more parties in connexion  with the conclusion of the treaty and accepted by the other parties  as an instrument related to the treaty.


3. There shall be taken into account, together with the context:


 (a) any subsequent agreement between the parties regarding the  interpretation of the treaty or the application of its provisions;


 (b) any subsequent practice in the application of the treaty which  establishes the agreement of the parties regarding its interpretation;


 (c) any relevant rules of international law applicable in the relations between the parties.


4. A special meaning shall be given to a term if it is established that the parties so intended.


Article 32. Supplementary means of interpretation


Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of article 31, or to determine the meaning when the interpretation according to article 31:


 (a) leaves the meaning ambiguous or obscure; or


 (b) leads to a result which is manifestly absurd or unreasonable.


� See Article 8 (on the right of translation), Article 9(1) (on the right of reproduction), Article 11 (on the right of public performance and communication to the public by wire of dramatic and musical works), Article 11bis (on the right of broadcasting, communication to the public by other means of wireless diffusion, as well as rebroadcasting or retransmission by cable and public communication by loudspeaker or analogous instruments of broadcasts of works), Article 12 (on the right of adaptation) and Articles 14 and 14bis (on the right of cinematographic adaptation and the distribution, public performance and communication to the public by wire of the works such adapted or reproduced).         


� „Guide to the Copyright and Related Rights Treaties Administered by WIPO and Glossary of Copyright and Related Rights Terms,” WIPO publication No. 891 (E), 2003 (hereinafter: WIPO Guide and Glossary), pp. 286-287.


� WT/DS160/R of 15 June 2000 (USA – Copyright), para. 1.14.


� In the KEI article the following remark is made on this WTO panel report: „The 2000 WTO panel decision presented a restrictive view of the WTO's version of the 3-step test (Article 13 of TRIPS), motivating a number of academics to argue for a new interpretation of the 3-step test that is more liberal. One influential expression of this view is the Declaration on a Balanced Interpretation of the ‘Three-Step Test’ in Copyright Law. (� HYPERLINK "http://www.ip.mpg.de/de/pub/aktuelles/declaration-threesteptest.cfm)" �http://www.ip.mpg.de/de/pub/aktuelles/declaration-threesteptest.cfm)�.” 


Three comments may be made concerning this remark. First, the said “Declaration” concentrates on the structure of the test and the interpretation of its three conditions; therefore, even if the views reflected in it were correct, it would not be relevant from the viewpoint of the issue covered by the above-quoted statement in the KEI article and discussed in this short paper.  Second, the statement according to which the WTO panel decision presented a restrictive view is not well-founded. Third, the basic ideas of the “Declaration” is that the three conditions of the test should not to be applied step by step and that the failure of fulfilling one of the three conditions should not mean that an exception or limitation may not be applied. For the reasons for which these suggestions of the Declaration are in obvious conflict with the text and the documents of the negotiation history of the provisions on the test  – and for the reasons for which a duly balanced interpretation is possible without creating such kinds of unacceptable conflicts – see Mihály Ficsor: “� HYPERLINK "http://www.copyrightseesaw.net/archive/?sw_10_item=15" �Munich Declaration on the Three-step Test - Respectable Objective, Wrong Way to Try to Achieve It�.” at � HYPERLINK "http://www.copyrightseesaw.net/archive/?sw_10_item=15" �www.copyrightseesaw.net/archive/?sw_10_item=15�.   


� WIPO document WO/GA/XV/3, para. 74. 


� The study does not mention Article 2bis(2) and (3), although it should have been mentioned and it does not correctly characterize Article 14bis(2)(b) as providing exceptions to exclusive rights (since it rather provides for a rebuttal of presumption of transfer of rights for which the three-step does not apply). This, however, does not change the fact that the study recognizes the obligation to apply Article 13 of the TRIPS Agreement for the specific exceptions and limitations provided in the Berne Convention and that then indicates its role as an interpretation tool in this respect.       


� See “Implications of the TRIPs Agreement on Treaties Administered by WIPO,” WIPO publication number 464 (E), 1997, pp. 22-23.


� Daniel Gervais: “The TRIPS Agreement – Drafting History and Analysis,” Second Edition, Thomson – Sweet & Maxwell, 2003, p. 145. 


� WIPO Guide and Glossary, p. 213. 


� Martin Senftleben: „Copyright, Limitations and the Three-step Test,” Kluwer Law International, 2004, p. 121.


� Ibid. p. 124. 


� What is discussed “below” in the book is the difference in the last condition of the text where the Berne provision speaks about the legitimate interests of the author and the TRIPS provision about the legitimate interests of the right holder.     


� Sam Ricketson – Jane C. Ginsburg: “International Copyright and Neighbouring Rights – The Berne Convention and Beyond,” p. 855 (footnotes left out).


� Ibid., p. 856. 


� Ibid., p. 859.


� Silke von Lewinski: “International Copyright Law and Policy,” Oxford University Press, 2008, p. 296 (footnotes left out).  


� See footnote 10, above. 


� See subchapter entitled „Diplomatic Conference in the light and shadow of the TRIPS Agreement” in Mihály Ficsor: „The Law of Copyright and the Internet – the 1996 WIPO Treaties – their Interpretation and Implementation, Oxford University Press, 2002, (hereinafter: Ficsor on the WIPO Treaties) pp. 51-61.  


� WIPO Guide and Glossary, pp. 212-213 (footnotes left out). 


� Ficsor on the WIPO Treaties, p. 519 (footnotes left out). 


� See footnote 13, above. 


� See Chapter 4: The „Digital Agenda” – The Right or Rights Applicable for Interactive Transmissions: the „Umbrella Solution” in Ficsor on WIPO Treaties, pp. 145-254 on how the right of first distribution of copies may be derived from the right of reproduction and the reasons for which the right of making available to the public may be regarded as a special combination of the right of reproduction and either the right of communication to the public or the right of distribution.    


� As regards some possible transitional treatment for LDCs those above-discussed principles may be taken into account which are reflected in in Article 66 of the TRIPS Agreement (and, in a certain manner, also in the Appendix to the Berne Convention).
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